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TAX FORUM
BARBARA M. WRIGHT, CPA 
Ernst & Ernst 
Tampa, Florida
Recent Proposed & Amended Regulations
During the closing months of 1972, Con­
gress, preoccupied with the November elec­
tions and seasonal holidays, enacted no new 
major tax legislation. The Treasury, on the 
other hand, issued a plethora of amended and 
proposed regulations during the month of De­
cember. Highlights from several of these 
amendments and proposals are discussed be­
low.
Oral Statements in Support of T&E 
Expenses
The Treasury has amended its regulations to 
permit oral statements as acceptable evidence 
in substantiating travel and entertainment ex­
penses. (T.D. 7226 12/14/72.) Regulation 
1.274-5(c) (3) (i), as amended, reads “By his 
own statement, whether written or oral, con­
taining specific information in detail as to such 
element.” Prior to amendment, this paragraph 
contained the phrase “By his own statement in 
writing. . . .” The change in the regulations is 
probably the direct result of a Second Circuit 
Court decision which held that oral testimony 
will qualify if backed up by the required evi­
dence. (Harry G. LaForge v Com., 434 F. 
(2nd)370.) Dr. LaForge, a surgeon at Buffalo 
General Hospital, habitually paid for the 
lunches of his assisting residents and interns. 
The lunchroom cashier could not issue receipts 
but she did testify that the doctor regularly 
paid between $2.65 and $3.00 a day for his 
own lunch and those of his assistants. Dr. 
LaForge kept no written records of these ex­
penditures, but deducted $2.00 for each day 
he worked at the hospital as “entertainment” 
expenses on his tax return. The Treasury and 
the Tax Court disallowed this entire deduction 
for lack of records. The Second Circuit dis­
agreed and held that properly substantiated 
oral testimony may be sufficient to support 
T&E expenses.
It is preferable, of course, to have well docu­
mented evidence to substantiate travel and 
entertainment expenses. For the taxpayer who 
finds that he must rely on oral statements, how­
ever, the amendment to the regulations does 
allow some leeway.
Yearly Certification as to Partial 
Blindness
The Treasury has simplified the procedures 
for the claiming of an additional exemption by 
a taxpayer who, although not totally blind, 
meets the requirements for such additional ex­
emption. Previously, an eligible person was 
required to have annual examinations by an 
eye doctor or registered optometrist, and ob­
tain certified statements each year that his 
visual impairment continued to qualify him as 
blind within the provisions of Section 151(d). 
In order to obtain the additional deduction this 
certification had to be attached to every return 
in which the exemption was claimed.
The regulations have now been amended to 
eliminate the necessity of this annual examina­
tion and certification by the addition of new 
subparagraph 1.151-l(d) (4). This subpara­
graph provides in part that it “. . . may be ap­
plied where the individual for whom an exemp­
tion under section 151(d) is claimed is not 
totally blind, and in the certified opinion of an 
examining physician skilled in the diseases of 
the eye, there is no reasonable probability that 
the individual’s visual acuity will ever improve 
beyond the minimum standards. . . ” After the 
initial year in which a certified opinion is at­
tached to a return, the taxpayer will only be 
required to enclose a statement referring to 
the original document. He should, however, 
retain a copy of the certified opinion in his 
own records.
Disclosure of Information by 
Tax Return Preparers
The Treasury issued new proposed regula­
tions December 19, 1972 covering both the 
penalties for misuse of tax return information 
and the exceptions to the general ban on dis­
closures. The exceptions, if finally adopted as 
proposed, will cause considerably more paper 
work and record retention for the average tax 
return preparer.
Proposed regulation 301.7216-1 (a) provides 
in general that any tax return preparer or pro­
cessor who, on or after January 1, 1972, dis­
closes or uses any tax return information for 
other than preparing, assisting in the prepara­
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tion of or providing services relative to such 
tax return shall be guilty of a misdemeanor, 
and if convicted of such an act shall be sub­
ject to a fine of not more than $1,000 or no 
more than one year imprisonment, or both. 
Proposed regulation 301.7216-1(b) defines 
the meaning of the terms tax return, tax return 
preparer, tax return processor and tax return 
information. Information as defined in the 
regulation includes a taxpayer’s name, address 
and social security number. Possibly the restric­
tion on the use or disclosure of these data will 
prove to be a “blessing in disguise” if it limits 
the sale of names for mailing lists that result 
in so much unsolicited bulk mail advertising.
Proposed regulation 301.7216-2 describes 
the disclosures that may be made without the 
consent of the taxpayer. In general these are 
either pursuant to other provisions of the Code 
allowing for revenue agents examinations, etc., 
or court orders and proceedings, or the gener­
ally accepted flow of information between a 
tax attorney or a tax accountant and his client 
relative to other legal or financial matters. The 
information may also be used between a pre­
parer and a processor for the purpose of 
preparing a return by electronic or other pro­
cessing device, and in addition disclosure is 
allowed for the preparation of State tax returns.
Proposed regulation 301.7216-3 provides for 
disclosure or use of taxpayer information with 
consent of the taxpayer in the following limited 
situations:
1. Solicitation of other business—The illus­
tration in the regulations indicates for 
example that if a firm of certified public 
accountants prepares a return for a tax­
payer and wishes to make this informa­
tion available to its management services 
in order to solicit additional business 
from the client, the tax partner responsi­
ble for the return must first obtain writ­
ten consent from the taxpayer not later 
than the time the return is received by 
the client. If the request is not granted 
no followup request may be made.
2. Disclosures to third parties—In order for 
disclosures to be permissible, consent 
must be received in proper written form 
from the client-taxpayer.
3. Use of information in connection with 
another person’s return—Again, written 
consent must be received from the first 
taxpayer before any tax return informa­
tion may be used in connection with an­
other taxpayer’s return, even though it 
may be a tax-related transaction such as 
alimony payments or an allocation of in­
come and expenses between taxpayers 
under Section 482.
It is suggested that a complete file of writ­
ten consents should be maintained by tax re­
turn preparers as protection against any future 
trouble.
Salary Reduction Agreements— 
Employee Benefit Plans
The Treasury, after taking a long look at 
some questionable employer funding of quali­
fied employee benefit plans, has proposed 
regulation changes in an effort to prevent 
further indirect employee contributions from 
being classified as tax-deferred employer con­
tributions. (Proposed regulations 1.402 (a)-1, 
Qualified Employees Trusts; 1.403(a)-1, Qual­
ified Annuity Plans; 1.405-3, Qualified Bond 
Purchase Plans.) An employee is taxed on his 
own contributions to a benefit plan, whether 
required or voluntary, but is not taxed on 
amounts contributed by his employer until 
received as distributions. In order to provide 
employees with more tax deferred earnings, 
employers have been offering to reduce wages 
by mutual agreement and contribute the reduc­
tions to employees’ accounts in qualified bene­
fit plans. In a typical situation, an employee 
earning $20,000 annually would agree in writ­
ing to a 10% reduction in salary with the pro­
vision that his employer would pay $2,000 to 
his account in a qualified plan. This would 
enable the employee to defer tax on $2,000 of 
his present earnings and also allow the em­
ployer a business deduction for current tax 
purposes.
Proposed regulation 1.402(a)-1 provides in 
part that “Whether a contribution to an exempt 
trust is made by the employer or the employee 
must be determined on the basis of the par­
ticular facts and circumstances of the indi­
vidual case. An amount contributed to an 
exempt trust will ... be considered to have 
been contributed by the employee if at his 
individual option such amount was so con­
tributed in return for a reduction in his basic 
or regular compensation or in lieu of an in­
crease in such compensation.” This provision 
will not apply to an amount paid in a taxable 
year of the employee ending prior to January 
1, 1972 or at any time prior to December 6, 
1972 if the employee has relied on a ruling by 
the Commissioner that such amount will be 
treated as the employer’s contribution.
The IRS has announced publication of a 
tentative unnumbered Revenue Ruling (TIR- 
1217) illustrating the application of the pro­
posed regulations concerning income tax treat­
ment of amounts contributed to qualified trusts 
forming part of stock bonus, pension or profit- 
sharing plans as a result of certain salary re­
duction agreements.
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Illegal Bribes, Kickbacks, Fines and 
Penalties
The Treasury has released proposed regula­
tions and amendments to regulations under 
Sections 162, 212 and 471 on the deductibility 
of illegal bribes, kickbacks, fines and penalties. 
(Published in Federal Register 12/6/72.) The 
proposals reflect the law changes resulting from 
the Tax Reform Act of 1969 as further amend­
ed and restricted by the 1971 Revenue Act. 
Certain proposed regulations originally re­
leased in May of 1971 have now been super­
seded.
The regulations on illegal bribes and kick- 
backs provide generally that no deduction is 
allowed for illegal payments to government 
officers (federal, state or local), or for pay­
ments to an official of a foreign government if 
such payments would be illegal under U.S. law 
(Proposed regulation 1.162-18 (a) (1)). If the 
payment is made illegal by State law, proposed 
regulation 1.162-18(b) (1) provides that the 
law must be generally enforced for these rules 
to apply. The Service under proposed regula­
tion 1.162-18(b) (3) has interpreted “generally 
enforced” to mean that the State law will be 
considered enforced unless it is never enforced 
or only enforced against infamous persons or 
in cases of extraordinarily flagrant violations. 
(Since a single “normal” enforcement would 
hardly seem to meet the definition of “gener­
ally” this proposal appears somewhat contrary 
to the intent of the law.)
Of particular interest to the medical pro­
fession is proposed regulation 1.162-18(c) 
covering kickbacks, rebates and bribes under 
Medicare and Medicaid. This proposal in es­
sence states that no deduction will be allowed 
for any payment of this nature, whether or not 
illegal, made on or after 12/10/71 if it is or 
may be paid in connection with either Medi­
care or Medicaid. The final sentence of the 
regulation says “For purposes of this para­
graph a kickback includes a payment in con­
sideration of the referral of a client, patient, or 
customer.” If adopted, this regulation will 
negate what has been common and accepted 
practice among many physicians.
Proposed regulation 1.162-21 deals with the 
deductibility of fines and penalties. Generally 
these are not allowed as business deductions if 
paid to the government of the United States, 
a state, the government of a foreign country, 
or a political subdivision of or other entity 
serving as an instrumentality of, any of the 
above. Legal fees and related expenses paid 
or incurred in defense of a prosecution arising 
from a violation of the law imposing the fine 
or penalty are deductible, as are assessments, 
that are more in the nature of late charges or 
interest charges than fines. For example, a so- 
called penalty imposed with respect to the late 
payment of a State tax, without regard to 
whether the delay in payment was for reason­
able causes, would be a legitimate business 
deduction.
Section 1.212-1 has been amended by the 
proposed addition of a new paragraph (p) 
which provides that a deduction will be dis­
allowed (as an expense for the production of 
income) if the payment is of a type that would 
be disallowed under sections 162(c), (f) or 
(g) and the regulations thereunder in the case 
of a business expense. A similar proposed 
change which precludes the use of fines and 
penalties in inventory pricing has been added 
to regulation 1.471-3 covering the costing of 
inventories.
Since many of the regulations discussed 
above are presently in proposed form only, the 
reader may find that the provisions have been 
altered prior to the publication of this column.
ACCOUNTANTS/AUD1TORS
Ætna Life & Casualty has openings in its 
Hartford, Connecticut corporate headquar­
ters for a variety of accountants/auditors.
Openings vary from trainee positions with 
little or no experience required, to those 
requiring a CPA with several years of ex­
perience with large affiliated accounts. In 
addition, there are several openings requir­
ing only 1-2 years of practical corporate 
accounting experience or “Big 8’’ audit 
experience.
Most openings require little or no travel, but 
some require up to 40%. Starting salaries 
range from $9,000 for trainee slots to 
$18,000 for those requiring CPA.
If you are interested in a career with a grow­
ing, diversified financial services organiza­
tion, send a written resume, giving details 
of education and employment history, salary 
requirements and amount of travel desired 
to: Elma W. Canfield, Personnel Recruiter, 
Ætna Life & Casualty, 151 Farmington Ave., 
Hartford, Conn. 06115. An equal opportunity 
employer. M/F
You get action with Ætna
LIFE & CASUALTY
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